


COLUMBIA PRONOGRAHH COMPANY 


NATIONAL PHONOGRAPH COMPANY 





NATIONAL, PHONOGRAPH COMRANY. 


3 April 1901. 


6 April 1901. 


same day 


16 April 1901, 


vs 


and WILLIAM J. RAHLEY, indi- 


ys vidually and as agent of said 





IN THE CIRCUIT COURT OF THR 
UNITED STATRS 
FOR TH" DISTRICT OF MARYLAND. 


Mo, 51 Fq. "D", 


DOCKET ENTRIES. 
Billgfcompiaint , Exhibit, Affidavits and Motion 
papers, filed. 
Order of Court for hearing application for preliminary 
injunction on 19 April 1901; deft. to file affidavits 
in reply by 16 April, and pltff to file affidavits 
in rebuttal by 18 April, filed. 
Subpoena issued,’ Retble. 1 Monday in May next. Copy 
Bill of Complaint, Fxhibit, Affidavits, Motion papers 
& Order for hearing sent with Spna. ("Summoned the 
National Phonograph Company by service on William J. 
Rahley, its Agent; and summoned William J. Rahley, 
individually and as Agent of the Yational Phonograph 
Company, and two copies of subpoena, & copy of Bill 
of Complaint, Fxiibit, Affidavit, Motion papers and 
Order of Court left with him 8 April 1901") 
Separate Affidavitsof William J. Rahley, William F, 
Gilmore and Cassell Severance with accompanying ex- 
hibits marked respectively, Defendant's Fxhibit 1 & 
1 "A", Defendant's Exhibits 2, 2A, 28 &2C, Defen- 
dant's Fxhibit 3, Defendant's Exhibit 4, Defendant's 
Fxhibit 5 and Defendant's Mxhibit G6, filed. 
App. of Hardcastle & Wynn, for William J.Rahley, 
Order filed. 


Special App. of Howard W. Hayes on behalf of National 
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8 May 1901. 


13 May 1901, 


same day. 


samtday 


25 May 1901. 


25 May 1901, 


3 June 1901. 


26 June 1901. 


12 April 1902. 


21 April 1902. 


; 26 April 1902. 
ae 


Phonograph Co. Order fd. 

Mo. to strike out Marshal's return of summoning 
Natl. Phonograph Co. and Order (dated May 7, 1901) 
setting same for hearing on 25 May, filed. Copy sent. 
"Service admitted". 

Affidavit of William J. Rahley in support of Mo. of 
Natl. Phonograph Co. to set aside the Marshal's 
return, filed. 

Affidavit of William FE. Gilmore in support of mo. to 
set aside service, filed. 

Affidavit of Philip Maro andcopy Agreement annexed 
on behalf of complainant, fd. 

Affidavit of Howard W. Hayes, fd. 

Order of Court strking out and setting aside return 
of Marshal so far as it returns the National Phoho- 
craph Company "summoned", filed. 

Demurrer of William J. Rahley defendant to Bill of 
Complaint, filed. 

Petition of Plaintiff and Order of Court thereon 
setting demurrer for hearing on 7 Oct. 1901, filed 
"Service admitted". 

Opiniayon application for a preliminary injunction 
filed. 

Order of Court granting a preliminary injunction 
against Williaa J. Rahley, filed. 

Petition of William J. Rahley for allowance of an 
uppeal from interlocutory order of 21 Apl. 1902; 
Assignment of Errors and Order of Court allowing an 
appeal as prayed and amt. of appeul bond fixed at 


$500. fa. 
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same day. Motion of defendant William J. Rahley to stay pre- 
liminary injunction, pending appeal, upon filing 
bond, filed. 
same day Affidavit of Wm. J. Rahley in support of mo. to stay 
prely injunction, fd. 
28 April 1902. Order of Court denying mo. of deft. Rahley to stay 
preliminary injunction pending a;peal, filed. 
30 April 1902. Appeal Bond approved & filed. 
same day Citation issued Retble. 29 May 1902, "Service 
acknowledged". 
28 May 1902. Stipulation regarding record, fd. 
same day. Order of Odurt extending time for filing record in 
U. S&S. Ct. Ct. of Appeuls, filed. 
27 June 1902. Record transmitteé to U. S. Ct. Ct. of Appéals. 


UNITED STATHS OF AMERICA, 
DISTRICT OF MARYLAND, to wit: 
I/ Janes W. Chew, C@rk of the Circuit Court of the United 
States for the District of Murylund, do hereby certify that the 


foregoing is a true copy of the Docket Fntries, in the therein 


entitled case. 





IN TRSTIMONY WHMRKOF I hereunto set my hand and affix 
the seal of seid Circuit Court this 26th. day 
of February ,1903. 


bye L006 Pelee” 
yo of seid Circuit Court. 



































OOLUMBIA PHONOGRAPH 90., ) 
: Vs. 

NORTH AM. 
GEORGE 
LOVATO 


) IN EQUITY No. 14,580. 













oh 21, 1893. 


OPINTON OF JUSTICN cOX ON 
RESTRAINING OF 








TON 70 VACA 
VR 





The ose liv , Deen, On March 20 


ed by Mr. Ache 








Linseomb for the J. de Darlington for 


the sowlainant, 6 





Sout on the abovo membioned dante 







iverad the follovins iesision:= 


40 claventors the + 





The Patent Lav secured cohisive 
sir inventions; and 


18 United States into torrd~ 





te grant to othors tiie exelusive 





tht wnier the patents to the whole or any specified mrt 


of the United Stutes, 


Supposing the patentee the oxolusive use of 








nis invention for a cortain territory, if he could aftem 


wards grant to sonebody else in sich a way that the second 





assignee could use the inyention in the sure territory, 
it is clear that tervitordial assigmuents would be a verfeot 


farce andi valueless, ‘Sertaimly no sonstbmiotion of 





2 law 


is to be afooted tait vill brine about mich a re 


ult ie it 





ean be ayolind. 





are covered 










manufactured article; the 
a0 Of the muiufactured 

ish is con. 
Suprene court, 


in the case of has Peon 





olted, 





‘a the arti 





is gold by a party authorized 





$0 manufacture and vend it, it mw be used even in another 








territorial district covered by a different assignuent. 
The article there vas coffin lids, which were used 
by Undertukers. 


es of that kind thieve is a dis= 





But even as 49 artic 














tinction betwoen using theathing and manufachiuring and 


selling At. Wallo it de held that the party who acyulees 





$itle te 2 manufactured arbiole way use it, esovcially when 


At ds consumed in tae use, or Ab is used for personal or 





fomestie vuyposes, the distinction is that if he undertakes 
to mamPicture ov sell it in the way of trade he is exerciae 
ing a franchise “hiich is conferred by patent law and secured 


by Letters natent, He sannot do that. That iistinction 





Mas made in tho case of Hatch against Adams, desided since 





tne ease of Adams ani Burke, andi found in the 








yy 


FedernL 


orter, The decision vas rendered } 





That vas a case where a party bought frou onv 





ing bed bottoms and widiertook to 





sell them in the sourse of his Disiness in another torritor 





ie 





al district covered by a different assigmaent. The dourt . 
held he soulLi nob do it ani enjoined him from doing at, 


ImAking the distinstion bubraen 4 





milling of a patented 





vay of aply the use of dhe. 





Then again as to Machines: | It has Deen held py the 
ima gourt in tie oxvse dn 4th Hovard, Simson va. Wilsons, 
I think, that while tie maishine itself cannot be used oute 
ide of the district to which the privilege vas confinod 

py the assignment, yet the produet of the machine sould be 
sed; so that while in that case a planing machine ood 
pniy 


Rressed lumber could bo sold in anotler district sovennd 


>wsed in «a certain distvdiet, 14 vas held that tho 








by a different territorial aussig 





went of that patonte 


Rut it has never yet beun held that a man might bw a 





Last and take it into a territorial Aistict onvered by 
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an assignment of that same invention and nse that machine 


in sromising ov manufacturing or in the vray of trade. T 





hye Looked at a mumber of eases and I fini nothing going 
20 far as that. 

Go) | In the Suprene dort case, 17th Yallace, tho fasts 
were mute different ani the force of that desision is very 


mich weakened by the dissent. T think the dissenting 


decision had the best of the argument, mit at any rate sha 


i Here is aA cxsO There 4 machine bought in ene iene 


decision does not reach this casa, 








vied into anothor and there used for the mmurpose 


of neoiusing son 





thing. The he Ltself 1s of no use 


exeent dn connection ith these rmgie rolls. T4 is used 


to reomeasthive thse nuile volls y 





wich ave ald om used with 





the masivine for the puryee ov exhibition, I 





enjertaimgents, The vuisiness ds surrica on by the use of 
thatimichtne. Thit oiociness is already camer ied on here by 


the assignees unier the 





stents ani they oogwy the terrd= 





tory. Tt is avovedly intended by the defeniints to set wo 





opposition to thea in theism business. Byen Af the qenstido 


wagsone of doit, as the sonpladmuits have ome-enptod the 


tervitory T shoulda hold ain the: 





YOM. 








Brit Iso nol think Gb is a queation of wot. T 
think there is no right to bring michines hore ani wndem 


take to use then in the say of trade, am xeally dn that 





way to: 





amufacture so 43s to conpete with the iat 





A838 Of 


the, complainants ‘Tho have a velor right to the use of the 





inventions heve,-— 


ithout voforencse to the question of 





whether these defendants ave acting in their orn right or 





a as agents. I4 4s no& necessary to 





ihe thate I be= 





lieve the i to the daujunction ani I 


° 


wlainant ds «: 





will therefore give the injunetion until the Final hearing. 
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S80 far as the Simreme ort case is conserned I 


would rather take Indges Aridlev's oninien ow + 





than Judge Hiller's, altho in thet enve duties Miller 


represented the minority of the sours. 


Pras Con A Opn fea an nth 


Are. a). eur 
Ve a sles 


atent case 
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Onis. von )Piledi March 21,1893,) J. Re Young, Clerk. 
ie vs IN THR: SUPREME COURT OF THE DISTRICTOF COLUMBIA, 





The Columbia Phonograph Co., 


) 
( / : ; 
Ye \ Eq, Dogs, 35 Now, 14, 580, 
The North Amerioan Wagnograshy a 
) 
( 
) 


Company, George TE, Tewsbury 


and Leonard Garfield Spencer. 


y 


This gause coming on to be heard upon the application 
of the complainant for an injunction pendente lite, and hav- 
ing been argued by counsel, and duly considered, it is by the i 
Seourtents, this 21st day of March, A. D. 1893, ordered that : 
the defendants, the North American Phonograph Company, George B, 
Tewksbury and Leonard Garfield Spencer be, and they hereby are, 
and each of them is, restrained and enjoined, until the final 
i hearing,in this eause, from making in the District of Columbia 
or in, the States of Maryland and Delaware, musical phonograph 
records or other phonograph records, or otherwise directly 


or indirectly dealing in any machines, instruments, contri-. .. 





MH vances. or appliances of any kind or description, covered by 
ik or relating to the letters-patent described in’ the Bihl in 
this cause, providea the complainant herein shall, within 
three days from the date of this order, enter into an under= 
taking to make good to the defendants all damages by them 
suffered or sustained by reason of wrongfully and inequitably 


es suing out this injunction with surety or sureties to be ap- 








proved by the court as is provided by Rule 40 of the Equity 
i Rules of this Court,Ajd@ it is by the Court further ordered i 
that the Receiver herein appointed do retain in his custody |\° 
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until such final hearing the musical records now in his hands, 
under the order passed herein on the 9th day of Merch,1893, 
appointing him Receiver. 


W.S.Cox, Js 


rc 


MAR Ce 

















AFFIDAVIT OF SDTARD D. EASTON, for use in a suit 
about to be brought in the U. S$. Circuit Court for the 
District of 1 and by the COLUMBIA PHONOGRAPH COMPANY 
against the NATIONAL PHONOGRAPH COMPANY and WILLIAM J. 
RANLEY. 





IN THE CIRCUIT COURT OF TIIR UNITED STATES 
FOR THY DISTRICT OF MARYLAND. 

COLUMBIA PHONOGRAPH COMPANY, 

vs. 

IN EQUITY. 
NATIONAL PHONOGRAPH COMPANY 
AND WILLIAM J. RAHLEY, 
INDIVIDUALLY AND AS AGENT 
OF SAID NATIONAL PHONOGRAPH 
COMPANY. 

COUNTY AND STAT® OF NEW YORK, SS.: 

EDWARD D. BASTON being duly sworn says: I am 
President and General Manager of the COLUMBIA PHONOGRAPH 
COMPANY, Complainant herein, and have held those Offices 
ever since the organization of the Company. 

Said Company was organized for the purpose of exclu- 
sively dealing ih phonographs and supplies Zn Maryland, 
Delaware and the District of Columbia, under the exclusive 
fights seoured by the franchise or agreement of June 13, 
1889, from the NORTH AMPRICAW PHONOGRAPH COMPANY, copy 
whereof is annexed to the Bill of Complaint herein. 

At the time of the organizabion of the COLUMBIA PHO- 
NOGRAPH COMPANY, and at the present time, there were two 
general types of talking—- machines; one manufactured by 
the AMERICAN GRAPHOPHONE COMPANY, and known as "grapho- 
phones", the other manufactured by the EDISON PHONOGRAPH 
WORKS, and known as "phonographs". The NORTH AMERICAN 
PHONOGRAPH COMPANY was at that time the owner of the phono- 


graph patents and inventions of Thomas A. Edison, snd one 
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Lippincott was the exclusive selling agent of the American 
Graphophone Company. Both graphophones and phonographs 
were marketed by the North American Phonograph Company, 
which organized’ various local companies covering the preat— 


er part of the United States, and each having exclusive 


rights within its territory. 


After the failure of the North American Phanograph 
Company, Mr. Thomas A. Edison, who was President of that 
Company and a large stockholder::therein, acquired the as— 
sets of the concern and, in or about the year 1896, organ- 
ized a ney company, known as tho National Phonograph Compary 
one of the Defendants herein, which has since its organi- 
zation been’ the sole distributing and selling agent of 
all the product (phonographs, records and supplies) manu- 
factured by the Edison Phonograph Works. This distribution 
is effected through jobbers and dealers, over whom the 
National Phonograph Company exercises complete supervision, 
its sales being always made under conditions and restric-— 
tions. The National Phonograph Company will not permit 
supplies to be furnished to dealers who fail to observe 
thoir conditions as set forth in a certain "Jobbers Agree— 
ment". Only those signing that agreement or submitting to 
its terms, can receive supplies of phonographs, records, 
etc., or deal thorein. 

Recently the National Phonograph Company has circulated 
extensively copies of a decision by Judge Acheson in the 
case of the Edison Phonograph Company and the Nationa. 
Phonograph Company, vs. Kaufman, et. als, wherein Judge 
Acheson held that "the Complainants have the right to sell 


their patented phonographs with the restrictions and upon 














the conditions contained in their "Jobbers Agreement" and 


that dealers buying the patented instruments from the 


jobbers with notice of those restrictions and conditions 


are bound thereby". <A copy of this pamphlet with the cir- 
cular of the National Phonograph Company dated February 25, 
1901, is hereto annexed. 

When dealers violate the conditions of this "Jobbers 
Agreement", the practice of the National Phonograph Con- 
pany is to "black list" them, and notify all its regular 
dealers and jobbers that such persons are not to ve suppli- 
ed with goods. All dealers regularly carrying on the sale 
of phonographs are supplied directly by the National Pho- 
nograph Company or by its authority. 

I have heard of a number of suits brought by the 
National Phonograph Company against persons who have, in 
some way, obtained a supply of phonographs and endeavor to 
dispose of them without regard to the,"Jobbers Agreement". 
It is woll understood in trade circles that all persons 
regularly carrying on the sale of phonographs are acting 
within the systom estavlished and maintained by the National 
Phonograph Company. 

Some weeks ago I heard from various sources that the 
National Phonograph Company intended to invade the terri- 
tory of the Columbia Company, which theretofore it had 
always scrupulously respected, and to install a dealer or 
dealers there. Shortly after this the Defendant RAHLEY be- 
gan the business of selling phonographs and supplies in 
the City of Baltimore; and I am informed and believe that 


he did so at the direct instigation of the National Phono- 














graph Company, 2nd vith the guaranty of that Company to 


defend him in any action that might be brought by the 
Columbia Company against him. 

The Columbia Phonograph Company has actively carried 
on the business from the date of its organization to the 
present time. It has for many years maintained large 
offices and salesrooms in Baltimore and Washington, and has 
supplied, and continues to supply, dealers and the public 
within its territory, with telking-machines and appurtenan-— 
ces thereto. 

During all the years of the existence of the Coluwibia 
Phonograph Company, its exclusive rights have been respeot— 
ed both by the North American Phonograph Company and its 
successors the National Phonograph Company and by the 
public. Until the acts complained of, no dealer within 
said territory has attempted to engage in the business of 
selling phonographs or to infringe the exclusive rights 
of the Columbia Company, except as hereafter sot forth. 

In tho early part of 1898, one George E. Tewksbury and one 
Leonard G. Spencer, acting for the North American Phono- 
graph Company, undertook to procure, within said territory 
the manufacture of sound-rocords, in disregard of the rights 
of the Columbia Company. Thereupon suit was brought in 

the District of Columbia against the North American Pho- 
nograph Company, Tewksbury end Spencer. I annex hereto 
copy of the Bill of Complaint and copy of the decree of the 
Court. At that time, being engaged in the business of 
shorthand reporting, I took down and transcribed the opinim 
orally delivered by Judge Cox. Hereto I annex a true copy 


of said opinion, 














Since the injunction granted in this Case the Columbia 


Company has until recently enjoyed continuously the peace- 


ful possession of its exclusive rights, excepting that in 

a few instances, at long intervals, phonographs have been 
offered for sale by dealers who were not informed concern- 
ing those rights. In such cases it has only been necessary 
for the Columbia Company to send a remonstrance to the 
National Phonograph Company or to the dealer to effect 
removal of the cause of complaint. 


(Signed): Edward D. Easton. 


Sworn to before me this 27th day of March, 1901. 
(Signed): Elisha K. Camp, 
Notary Public, 


N. Y. Co. 








